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MART ONE, Justice.

11 We granted review in this first-party bad faith case



to sort out the relationships anong (1) the absence of a
reasonabl e basis for denying a claim (2) fair debatability, (3)
who gets to decide (judge or jury), and (4) evidence of inproper
clainms practices.

l.
12 Zilisch, a passenger in a car driven by her fiancé, was
struck by a teenage drag-racer. The fiancé died. Zilisch was

per manently i njured.

13 Zilisch recovered $146,500 in liability insurance
proceeds from the at-fault drivers. She had underi nsured
notorist coverage with a $100,000 policy limt. Because

$146,500 was insufficient to cover her injuries, Zilisch,
t hrough her |awer, Gene CGulinson, demanded the $100, 000 policy
limts from State Farm on Decenber 18, 1991

14 In the settlenment demand package, Gulinson provided
State Farmwith all avail able nedical and enpl oyment records.
One of the physicians who exam ned Zilisch, Dr. WIIliamHoyt, a
| eadi ng neur o- opht hal nol ogi ¢ surgeon, did not provide a witten
report to Gulinson in tine to be sent with the package. 1In the
demand letter, Gulinson did, however, explain that Dr. Hoyt had
advised Zilisch that no surgery currently available could fix
her left eye. State Farm assigned the <case to clains

representative Scott Chan. On January 9, 1992, Chan intervi ewed



Zilisch, observed her injuries, and asked Gulinson to provide
State Farmw th Dr. Hoyt’'s medical records. The next day, Chan
prepared a report in which he stated Zilisch appeared to have
t he problens she described to him and acknow edged that if the

physi ci ans’ reports were correct, her condition was pernmanent.

15 On January 14, 1992, Gulinson wote Chan a letter in
response to Chan’s request for Dr. Hoyt’s records. Gul i nson
expl ained that Dr. Hoyt's secretary told Gulinson no record or
report existed because Zilisch sinply saw Dr. Hoyt for
i nformational purposes to |learn nore about her eye condition.

Gul i nson gave Chan Dr. Hoyt’s phone nunber and perm ssion to

call if State Farmwanted to confirmthat no records existed.
16 Chan tel ephoned Dr. Hoyt’s office on January 20, 1992,
and spoke wth Dr. Hoyt. Al t hough Dr. Hoyt could not

imedi ately find Zilisch’s chart, he stated that her injuries
were permanent. In order to get a second opinion, Chan contacted
anot her neurol ogist, Dr. Alan Yudell, on the same day he tal ked
to Dr. Hoyt. Dr. Yudell agreed with Dr. Hoyt that the third
nerve pal sy was permnent because the synptons had persisted in
excess of one year

17 After an exchange of comruni cation, and some del ay, on

June 30, 1992, Gulinson submtted Dr. Hoyt’s report to State



Farm  The report reaffirmed that Zilisch’s third nerve pal sy
was per manent. Along with the report, Gulinson enclosed a
letter that repeated Zilisch’s demand for the policy limts,
reiterated that Zilisch was not | ooking for a counteroffer, and
provi ded the name and address of Zilisch's arbitrator in the
event State Farmrejected the demand.

18 On July 2, 1992, Chan prepared a report to claim
superintendent, Lance Lane, suggesting Zilisch' s claimwas worth
not hi ng because the amunt she received from the liability
carriers fully conpensated her. Less than one week | ater, Lane
reassigned the file to another claimrepresentative, Donal d Neu,
and on

Septenber 1, 1992, Neu estimated Zilisch's injuries to be worth
$15,000 to $20,000 in addition to her liability insurance
recovery.

19 On Septenber 29, 1992, Lane attended an exam nation of
Zilisch under oath. After hearing Zilisch's testinony and
personal |y observing her injuries, Lane concluded “the val ue of
the claimwas nore significant than [State Farn] had originally
evaluated it.” Tr. Feb. 7, 1996 at 149.

110 Based on Lane’s face-to-face encounter with Zilisch and
a conpendium of the value of prior eye injury cases, Neu

formally evaluated Zilisch’s claim on October 27, 1992. Neu



concluded Zilisch's total claimwas worth between $200, 000 and
$225, 000. Because Zilisch had already received $146,500 from
liability carriers, Neu requested and was granted authority to
settle the claimin the range of $55,000 to $75, 000.

111 State Farmultimately offered Zilisch $55,000 to settle
her UMclaim Zilisch rejected this offer. State Farm then
ordered an i ndependent nedi cal exam nation by Dr. John Aiello on
November 9, 1992, in preparation for arbitration. After
examning Zilisch, Dr. Aiello confirnmed the third nerve pal sy

was permanent.

112 On Decenber 12, 1992, Lane wote a letter to Janes
Decker, State Farm s divisional clainm superintendent. Lane
stated that because Gulinson was unwilling to entertain any
offers less than the policy limts, State Farmwould re-offer

$55, 000 before

arbitration rather than extend full file authority of $75, 000 as
recommended by State Farmis claims litigation counsel. \Wen no
settlement could be reached, the matter proceeded to arbitration
on February 24, 1993. The arbitrators awarded Zilisch $387, 500.
State Farmthen paid Zilisch the policy limts of $100, 000.

113 Zilisch brought this bad faith tort action against

State Farmalleging it breached its duty of good faith and fair



dealing by deliberately refusing to pay the policy limts of
her U M claimwhen it knew the cl aimexceeded that amount. At
trial, Zilisch produced evidence that State Farm engaged in a
del i berate practice of wunderpaying clainms nationw de. The
evi dence suggested State Farm set arbitrary clai mpaynent goals
for its clainms personnel in order to reach the conpany goal of
having the nost profitable clainms service in the industry.
Pronotions and sal ary increases for State Farmcl ai ns personnel

wer e based on reaching these goals. Zilisch' s expert testified

that State Farms delay in evaluating her claim was
unreasonable, its ultimte settlenent offer of $55,6 000 was
“outrageous,” and the way it handled Zilisch's claim was

consistent with the way it did business across the country.

114 State Farm argued it was justified in refusing to pay
the policy limts until the claimhad been arbitrated because
the value of Zilisch’s claimwas fairly debatabl e.

115 The jury returned a verdict in favor of Zilisch in the
amount of $460,000 in conpensatory damages and $540,000 in
punitive damages. The trial court set aside the award of
punitive danages.

116 Zilisch appeal ed and State Farm cross-appeal ed. The
court of appeals held that even if State Farm engaged in

i nproper clains practices that influenced its conduct, it



nevert hel ess was entitled to judgnment in its favor if the claim

was fairly debatable as a matter of law. Zilisch v. State Farm

Mut. Auto. Ins. Co., 194 Ariz. 34, 39, 977 P.2d 134, 139 (App.

1998). Believing that this raised a serious question under our

opinion in Deese v. State Farm Mut. Auto. Ins. Co., 172 Ariz.

504, 838 P.2d 1265 (1992), we granted review. Rul e 23(c)(3),
Ariz. R Civ. App. P
1.

117 The court of appeals held that as | ong as the anmount
the insurer wultinmately offers to its insured is fairly
debatable, nothing else it does in investigating the claim
evaluating the claim and paying the claimreally matters.

118 The court said, “[i]f the claimwas fairly debatabl e,
poor practice and bad notives do not enter into the inquiry.”
Zilisch, 194 Ariz. at 39, 977 P.2d at 139. The court
acknow edged that Zilisch “produced evi dence of a dubi ous cl ai ns
practice—-the attenpt to arbitrarily reduce claim payouts and
t he use of each clains representative’ s payout record to reward
or penalize the representative.” 1d. But it characterized
“fair debatability” as a “threshold question” which is outcone
determ native. 1d.

119 VWile it is clear that an insurer nay defend a fairly

debatable claim all that neans is that it may not defend one



that is not fairly debatable. But in defending a fairly
debat abl e claim an insurer nust exercise reasonable care and
good faith. Here are the basic rules.

120 The tort of bad faith arises when the insurer
“intentionally denies, fails to process or pay a claimwthout

a reasonabl e basis.” Noble v. National Am Life Ins. Co., 128

Ariz. 188, 190, 624 P.2d 866, 868 (1981). While an insurer may
chal l enge clains which are fairly debatable, id., its belief in
fair debatability “is a question of fact to be determ ned by the

jury.” Sparks v. Republic Nat’'l Life Ins. Co., 132 Ariz. 529,

539, 647 P.2d 1127, 1137 (1982). An insurance contract is not
an ordinary comrercial bargain; “inmplicit in the contract and
the relationship is the insurer’s obligation to play fairly with

its insured.” Rawlings v. Apodaca, 151 Ariz. 149, 154, 726 P.2d

565, 570 (1986). The insurer has “sonme duties of a fiduciary

nature,” including “[e]qual consi derati on, fairness and
honesty.” 1d. at 155, 726 P.2d at 571. Thus, “an insurer may
be held liable in a first-party case when it seeks to gain

unfair financial advantage of its insured through conduct that
i nvades the insured’s right to honest and fair treatnent,” and
because of that, “the insurer’s eventual performance of the
express covenant —- by payi ng the cl ai m-does not release it from

liability for *bad faith.”” 1d. at 156, 726 P.2d at 572. And in



Deese, 172 Ariz. at 508, 838 P.2d at 1269, we noted that an
i nsurance contract provides nore than just security from
financial loss to the insured. W said, “the insured also is
entitled to receive the additional security of know ng that she
will be dealt with fairly and in good faith.” 1d. Thus, if an
i nsurer acts unreasonably in the manner in which it processes a
claim it will be held liable for bad faith “wi thout regard to
its ultimte merits.” 1d. at 509, 838 P.2d at 1270.

121 The court of appeals focused exclusively on the anmount
ultimately offered by the carrier and said that everything el se
was irrelevant. But comng up with an anount that is within the
range of possibility is not an absolute defense to a bad faith
case. The carrier has an obligation to i mediately conduct an
adequate i nvestigation, act reasonably in evaluating the claim
and act pronptly in paying a legitimte claim It should do
nothing that |jeopardizes the insured s security under the
policy. It should not force an insured to go through needl ess
adversarial hoops to achieve its rights under the policy. | t
cannot |owball clainms or delay clainms hoping that the insured
wll settle for |ess. Equal consideration of the insured
requires nore than that. The court of appeals therefore erred
in concluding that fair debatability is both the beginning and

t he end of the analysis.

10



122 Appl ying O ne School v. Reeves, 166 Ariz. 301, 802 P.2d

1000 (1990), the court of appeals held that State Farm was
entitled to directed verdict because “reasonable m nds could
only conclude that the value of the Zilisch claim was fairly
debat abl e.” Zilisch, 194 Ariz. at 38, 977 P.2d at 138. But ,
as we have held, while fair debatability is a necessary
condition to avoid a claim of bad faith, it is not always a
sufficient condition. The appropriate inquiry is whether there
is sufficient evidence from which reasonable jurors could
conclude that in the investigation, evaluation, and processing
of the claim the insurer acted unreasonably and either knew or
was conscious of the fact that its conduct was unreasonable.

Nobl e, 128 Ariz. at 190, 624 P.2d at 868; see also Deese, 172

Ariz. at 507, 838 P.2d at 1268.

123 There was sufficient evidence in this case from which
a jury could find that State Farm acted unreasonably and knew
it. There was evidence that State Farm set arbitrary goals for
the reduction of clainms paid. The salaries and bonuses paid to
claims representatives were influenced by how nuch the

representatives paid out on clains. See Hawkins v. Allstate

Ins. Co., 152 Ariz. 490, 499, 733 P.2d 1073, 1082 (1987) (past

practices relevant and adm ssible). Reasonabl e jurors could

11



also find that State Farm took an unreasonable |length of tine
to evaluate Zilisch's claim Reasonabl e jurors could have
concluded that the question of permanency was undi sputed and
that State Farmi s insistence on seeing a non-existent report was
a pretext to drag out the clainms process. Zilisch demanded the
policy limts on Decenmber 18, 1991. Despite having al
avai |l abl e medi cal and enploynment records at that time, State
Farm did not evaluate and offer to settle the claim until
Cct ober 27, 1992, nearly ten nonths after receiving the demand.
There was expert testinony that State Farmis claimthat it was
waiting for a report fromDr. Hoyt was unreasonabl e because (1)
State Farm already had the reports from four other physicians
descri bing the permanency of the injury, (2) On January 20,
1992, Chan telephoned Dr. Yudell who stated that Zilisch's
injuries were permanent, and (3) on that sane day Chan call ed
Dr. Hoyt and confirmed the permanency of the injury. |If, after
all of this, State Farmstill had doubts about the pernmanency of
the injury, it could have subjected Zilisch to an independent
medi cal exam nati on. But State Farm did not ask for such an
exam nation until Novenmber 9, 1992, after it had already offered
to settle the claimfor $55,000.

124 Even if reasonable jurors could have concluded that it

was prudent for State Farmto wait for Dr. Hoyt's report, it

12



took State Farm four nore nonths after receiving the report to
eval uate the claim and nake an offer. During this four nonth
period, State Farnis evaluation of the claim went from zero
dollars on July 2, 1992 to between $15,000 and $20,000 on
Septenber 1, 1992, and then to $55,000 to $75, 000 on COctober 27,
1992, despite not having received any new informtion. Even
after State Farm s |awyer recommended that it offer $75, 000,
State Farm refused to offer nore than $55, 000. A jury could
di sbelieve State Farmi s contention that it chose not to increase
its offer because of the nature of Zilisch s demand.

125 In light of this evidence, it is not the case that
reasonabl e people could only agree that State Farni s handling of
this claimwas neither unreasonable nor intentional. Thus, the
trial court was correct in submtting this case to the jury.
That State Farm ultimately came up with an offer that jurors
coul d have found reasonabl e woul d be sufficient to deny directed
verdict in favor of Zilisch, but is insufficient to grant
directed verdict in favor of State Farm

V.

126 We vacate the opinion of the court of appeals. This
means that the other issues raised by State Farmand Zilisch on
appeal are not npot. Accordingly, we remand the case to the

court of appeals for consideration of the nmerits of those

13



i ssues.

Frederick J. Martone, Justice
CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Ruth V. McGregor, Justice
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